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To:  
Delegated Decisions of the Board Member, City Development
Date:
8 August 2011 



Report of:  
Head of City Development 

Title of Report:  
Confirmation of Article 4 Direction on Houses in Multiple Occupation (HMOs).

Summary and Recommendations

Purpose of report: To consider the comments in response to the consultation exercise following the making of the delayed effect Article 4 Direction on HMOs in February 2011 and to confirm the Direction.
Key decision?  Yes
Executive Lead Members: Councillor Colin Cook, Board Member for City Development 

Report Approved by:  
Finance:    Paul Jemetta, Finance 

Legal:    Emma Griffiths, Legal Services 
Policy Framework: Meeting housing needs, Strong active communities

Legislative Framework: Town and Country Planning Act and Use Class and General Development Orders
Recommendation(s):     To approve the confirmation of the Article 4 Direction controlling the change of use of C3 dwelling houses to C4 Houses in Multiple Occupation (HMOs).
1.0 Background

1.1 On the 8 December 2010 the City Executive Board agreed the introduction of a city-wide Article 4 Direction (A4D) with a 12-month delayed effect, removing the Permitted Development rights (PD) for change of use from C3 dwelling house to C4 HMOs. It was agreed that the A4D would be served giving one year’s notice, in order to avoid the possibility of compensation claims, in accordance with the regulations. 

1.2 The A4D was made on the 24 February 2011 under delegated powers. It comes into force on the 24 February 2012. This report deals with the requirement for confirmation of this city-wide A4D. 
2.0 Aims of the Article 4 Direction

2.1 De-facto blanket planning permission is granted nationally for some forms of development by the Town and Country Planning (General Permitted Development) Order 1995 (as amended) under Permitted Development rights (PD). An A4D allows planning authorities to remove specific permitted development rights attached to a property/ies. The effect of this is to bring those types of development specified in the Direction back under the auspices of planning control. In this case it means that planning permission will be required to change the use of a C3 Dwelling house to a C4 HMO. This does not necessarily mean that proposals for the change of use will be refused, but allows the planning authority the chance to assess the acceptability and harm of any such proposals, having regard to both national and local planning policies.

3.0 Serving the Notice and consultation
3.1 There are a number of statutory requirements as part of the process of serving a delayed A4D. These include:

· A consultation period of at least 21 days. 

· Notice should be given: 

· By local advertisement 

· By site display at no fewer than two locations for a period of not less than six weeks. 

· To every owner/occupier – unless the number of owners/occupiers makes individual service impracticable. 

· With the County Council 

· Notify the Secretary of State 

3.2 The delayed effect A4D was advertised in the Oxford Times on 24 February 2011. Notices were displayed at Ramsay House and the Town Hall notice boards and were also distributed to public notice boards across the City. Information was advertised on the front page of the Council’s website. Further details were available on both the planning and housing sections of the Council’s website. Interested parties, such as local landlords, letting agents and planning agents were informed by email. A press release was also circulated. As the A4D relates to all existing C3 dwellinghouses in the city it was not practicable to provide written notice to individual owners and occupiers.
3.3 The Secretary of State was notified on the 24 February 2011. The County Council were also informed as required.

3.4 Consultation took place between the 24 February 2011 and 18 March 2011. Representations could be made in writing to Ramsay House or the “Have Your Say” section of the Council’s website. There were six responses, including from the National Landlords Association, the Residential Landlords Association and the Oxford Civic Society.

4.0 Consultation comments

4.1 Objections received
Objections to the A4D were received from the Residential Landlord’s Association and the National Landlord’s Association, as well as two letters from local landlords and a couple of emails from local landlords requesting clarification and their comments can be grouped into six broad categories. They are summarised and each one is addressed in turn below.
4.1.1 It will limit landlords’ flexibility and will restrict supply.

· It will discourage landlords whose properties are of a quality that allow them to be let interchangeably between sharers and families. HMOs provide relatively inexpensive and flexible accommodation that is not replicated in the social sector. 

· Over time the measures will lead to increased rents. 

4.1.2 Officers’ response:

Although the existing flexibility is helpful to landlords, it is anecdotally understood that only a limited proportion of properties change between the shared and family lettings market. This is likely to be because of existing demand, as well as the fact that HMOs yield higher rent returns than family dwelling houses. Furthermore, the introduction of additional HMO licensing controls in Oxford means that landlords incurring the additional licensing fees are likely to commit to one sector or the other. The A4D will not prevent the creation of more HMOs, it merely brings the change of use back within the scope of planning control, aiming towards a balanced housing stock locally and also balanced communities. The reduction in flexibility is not a good reason in itself not to proceed with the recommended confirmation.
4.2.1 The difference between C3 dwellinghouses and C4 HMOs is not ‘material’.
· The effects of small HMOs on the local infrastructure is similar to that of a family home. 

· The new controls will be difficult to enforce and expensive to administer. 

4.2.2 Officers’ response:

The Town and Country Planning (Use Classes) (Amendment) (England) Order 2010 introduced the distinction between dwellinghouses and HMOs. As such there is a distinct and material legal difference between the two use classes and the change of use is indeed a material one, albeit it is currently permitted development. Any property used as a C4 HMO (up to six tenants) before the 24th February 2012 has/will have de-facto planning permission for a C4 HMO use. Enforcement will only become an issue when a dwellinghouse is converted into an HMO after thereafter. The Council is in the process of identifying the HMO stock in the city through its licensing function and this information will be used by planning enforcement. At present planning applications resulting from withdrawal of permitted development rights through A4Ds are free of charge and not subject to an application fee. However the government is currently reviewing planning fees and it is anticipated that it will allow the introduction of fees for such applications. In that case the planning application process will be cost neutral.

4.3.1 The measure will make it difficult to satisfy future increased need for shared accommodation.
· National and local demographic trends point to a greater need for shared/HMO accommodation. There is a trend towards younger people renting rather than buying (79% of all renters are aged 20-29). 

· Changes to the Local Housing Allowance will create a greater demand for shared housing, especially with the age limit likely to be increased from 25 to 35. 

4.3.2 Officers’ response:

The provision of good quality housing that is appropriate to household needs and circumstances is a key corporate aim for Oxford City Council. Our adopted Core Strategy takes into account future demographic changes and the policies that feed out from it and the emerging Sites and Housing Policies Development Plan Document will inform planning decisions on a case by case basis. In addition future planning policies will seek to respond to future changes in Government legislation. There is a capacity issue in Oxford in terms of housing need and the housing stock available across housing types and tenures, including shared accommodation. The adopted and emerging housing related policies seek to ensure the provision of a balanced housing stock in response to need, as well as the creation of balanced and sustainable communities. The A4D will bring the creation of new C4 HMOs within the scope of planning control, which already covers the creation of new and changes to and between all the other types of housing. It will therefore normalise the situation across the entire housing stock. This will enable the assessment of planning applications against our relevant adopted and emerging policies. The existing HMO policy and the published preferred option, currently out to consultation, would allow new HMOs in areas where there is adequate capacity, while they would seek to restrict new HMOs in areas of high concentration, in order to avert the proliferation of associated problems. As such the A4D is an important tool in implementing the Council’s policies and meeting our corporate priorities. 
4.4.1 The measures will impact on residential property prices

· Property values will be distorted. Those properties with ‘implied HMO permission’ will be regarded as a premium investment. Conversely, values of C3 dwelling houses may reduce, especially in certain areas. 

4.4.2 Officers’ response:

Demand for all types of housing in Oxford outstrips supply and house prices are significantly above the national average. As a result all types of properties have tended to maintain their value. Anecdotal evidence suggests that well maintained family homes are valued at a similar level or in excess of comparable HMO properties in their locality. Price discrepancies may occur with poorly maintained properties, which in the past may have been converted to an HMO with little or no improvement, but deemed too expensive to renovate for use as family accommodation. Nevertheless the effect of planning policy and planning proposals on land values is not usually a material consideration in the planning process.

4.5.1 Alternative controls should be used to manage HMO’s

· Accreditation and licensing plays a vital role in educating and improving the professionalism of the private rented sector and should be given time to work. 
· Anti-social behaviour can occur in relation to all types of tenure. Other powers are available to local authorities to control and manage these issues. Problems are caused by individuals not the houses themselves. 

4.5.2 Officers’ response:

A distinction needs to be drawn between planning and licensing controls, which are not interlinked but run in support and in parallel with each other. The A4D will be using powers given by the government to help local authorities manage change in accordance with their Local Development Framework to ensure balanced communities and a balanced mix of housing types to cater for all needs in the city. 

4.6.1 Local planning policy implications

· The Council will have to produce a fair and robust policy to meet the demand for shared accommodation. If housing supply is to be balanced, some communities may need to accept an increase in the number of HMOs in their locality. 

· The Article 4 Direction is a form of social engineering, designed to force out certain social groups on the false basis of balancing communities. Shared accommodation contributes to the vibrant nature of many areas and can contribute to local regeneration 

4.6.2 Officers response:

The provision of good quality homes of appropriate sizes and tenure is one of the Council’s key corporate objectives. Housing is central to fulfilling the social, economic and environmental goals, which shape the community and create a sense of space and place. It is therefore logical and reasonable that a type of housing that represents in excess of 10% of the city’s housing stock needs to be brought within the remit of the planning process. Currently large HMOs, in excess of six tenants, require planning permission and are controlled by the retained Local Plan Policy HS15. Following the implementation of the A4D any proposals for new HMOs will be subject to the relevant retained Local Plan and Core Strategy policies, as well as, the Balance of Dwellings Supplementary Planning Document. New housing policies, including on HMOs, are also currently being developed as part of the Sites and Housing Preferred Options study, which forms part of the emerging Sites and Housing Development Plan Document.

5.0 Support for confirming the Article 4 Direction
Letters of support were received from Oxford Civic Society and one Divinity Road resident.
5.1 In Oxford there is a need to manage the balance of dwellings and high concentrations of shared houses. 

5.3 Council should now develop firm policies to give guidance on the circumstances in which consent for change of use from C3 to C4 may or may not be given. 

5.4 Policies should take into account numbers of HMOs in particular areas, consideration of impact on local vehicle parking, provision for bicycle parking and rubbish bin storage on the premises. The Council should look at declaring areas of saturation and will consult with local residents through Area Forums and Residents’ Associations 

5.5 The Article 4 Direction is absolutely essential; the balance between HMOs and permanent residences in any area or street should not be more than 20/80 and in some areas of East Oxford it is clearly the other way around. Only by introducing such controls it is possible to begin to regain some sense of community and neighbourliness to our areas 

5.6 Officers response: 
The comments of support are noted. In addition to existing housing and HMO policies in the retained Oxford Local Plan, the Core Strategy and the Balance of Dwellings Supplementary Planning Document, the Council published the Preferred Options Consultation Document to the Sites and Housing Policies Development Plan Document in June 2011. This includes a number of options in relation to HMO planning policies, including a preferred option, which seeks to set a 20% HMO concentration threshold in the vicinity of each application site, above which the creation of new HMOs are likely to be unacceptable. 
6.0 Financial Implications of confirming the Article 4 Direction
6.1 Any resource and cost implications following the introduction of the new planning controls will be minimised as a result of the 12-month amnesty period. It is anticipated that any future costs would remain at manageable level. But this would depend primarily on the number of planning applications received for changes of use to C4 HMOs and whether the government will allow Councils to charge fees to enable cost recovery. Were the government to decide that such applications should remain free of charge and were a significant number of casework to arise, with the associated costs and pressure on resources to become unsustainable, then the Council can either consider to withdraw the Article 4 Direction controls, otherwise a budget bid would be necessary to cover the cost of such work. 
7.0 Climate change / environmental impact 

7.1 There are no material climate change / environmental impacts as a result of this report. 

8.0 Equalities impact 
8.1 Rented shared houses (C4 HMOs) are the cheapest and thus most affordable form of accommodation per tenant provided by the private sector. They are occupied by unrelated individuals, such as students, young professionals and migrant workers. They fulfil a need and demand in the market, however the standard of accommodation provided is often lower than would otherwise be acceptable in new development, while high concentrations of HMOs can have an adverse impact on local environment and communities. It is unclear at this stage how the changes to housing benefit as a result of the Comprehensive Spending Review may affect the demand for HMOs. There are no particular equalities impacts relating to this report. 

9.0 Conclusion and the way forward.

9.1 It is considered that there is a need to introduce planning controls over the change of use of C3 dwellinghouses to C4 HMOs, to avoid the problems associated with high HMO concentrations and to enable balanced housing stock and communities in accordance with our adopted and emerging policies. It is therefore recommended to confirm the city-wide 12-month delayed-effect A4D in relation to HMOs under delegated powers. 

9.2 Subject to the Single Member approval the A4D will be confirmed and the following procedures will be followed:

· Notice will be given: 

· By local advertisement 

· By site display at no fewer than two locations for a period of not less than six weeks. 

· The Secretary of State will be notified.

· In addition the council will inform the County Council and the respondents to the consultation and also local landlords, letting and planning agents. 
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